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DETAILED ACTION 
Response to Arguments 

Applicant's arguments with respect to claims 1-4, 7-11, 15, 17-18, 23-24 have 
been considered but are moot in view of the new ground(s) of rejection. 

Claim Objections 

Claims 1 and 24 are objected to because of the following informalities: the 
claims recite the limitation "potion" which should correctly read "portion". Appropriate 
correction is required. 

Claims 1 , 23 and 24 are objected to because of the following informalities: the 
limitation "portions of the matter surface areas corresponding to the protrusions' bases 
bien un-apertured on another side of the matter surface areas opposite the protrusions" 
is worded in such a way as to cause confusion regarding the relationship between the 
protrusions bases and the another side of the matter surface areas (both of which lack 
antecedent basis) and the matter surface areas. Appropriate correction is required. 

Claim Rejections - 35 USC §112 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 1, 23 and 24 are rejected under 35 U.S.C. 112, second paragraph, as 

being indefinite for failing to particularly point out and distinctly claim the subject matter 

which applicant regards as the invention. 
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Claim Rejections - 35 USC § 102 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 1-4, 7-10, 15, 17, 23-24 are rejected under 35 U.S.C. 102(b) as being 
anticipated by http://web.archive.org/web/2001 020201 5800/http://duragrid.com/. 

Regarding claims 1-4, 7-10,17: Duragrid discloses a spacer capable of providing 
spacing between an outer wall surface of a building under construction and an exterior 
cladding material, wherein the exterior cladding material is one of: siding, shingles, brick 
and clapboard, the spacer comprising: 

a planar surface comprising a plurality of interconnected matter surface areas 
and a plurality of diamond, square, rectangular or quadrilateral apertures, in a repeating 
pattern, between the matter surface areas, the apertures aggregately comprising a 
greater portion of the planar surface's total area than the matter surface areas 
aggregately comprise (page 5, figures 1-4c); and 

a plurality of mutually spaced conical protrusions of substantially uniform height 
protruding perpendicularly, in a repeating pattern, to form a protrusion plane parallel to 
the planar surface, from only one side of said matter surface areas, the apexes of at 
least some of said protrusions forming a protrusion plane, portions of the matter surface 
areas corresponding to the protrusions' bases being un-apertured on another side of the 
matter surface areas opposite the protrusions (page 3, figure 1); 

whereby, when the spacer is in place between the outer wall surface of the 
building and the exterior cladding material, liquid and air may pass through channels 
formed between the protrusions, and not through the protrusions, to facilitate air 
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circulation in, and liquid drainage from, the spacing between the outer wall surface and 
the exterior cladding material. 

Regarding claim 1 5: The air gap spacer according to claim 1 above, wherein the 
air gap spacer is adapted to be secured to the surface of the building being constructed 
by way of securing means selected from the group consisting of tacks, nails and screws 
(where the spacer has apertures (page 3, element A) that are adapted to be secured to 
a building with tacks, nails, or screws). 

Regarding claim 23: Duragrid discloses an air gap spacer, capable of providing 
spacing between an outer wall surface of a building under construction and an exterior 
cladding material, the air gap spacer comprising: 

a planar surface (capable of attachment to an exterior sheathing or wrap over the 
outer wall surface prior to the exterior cladding material being attached), the planar 
surface being comprised of a plurality of matter surface areas interconnected in a 
lattice-like pattern and a plurality of apertures between the matter surface areas, the 
apertures aggregately comprising a greater portion of the surface's total area than the 
matter surface areas (page 5, figures 1-4c); and 

a plurality of mutually spaced protrusions of substantially uniform height 
protruding from only one side of said matter surface areas, the apices of at least some 
of said protrusions forming a protrusion plane (where the apices are all of the same 
height and therefore end in the same plane) for abutment to the outer wall surface of the 
building, where portions of the matter surface areas corresponding to the protrusions' 
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bases being un-apertured on another side of the matter surface areas opposite the 
protrusions (page 3, figure 1); 

whereby, when the spacer is in place, liquid and air may pass through channels 
formed between the protrusions, and not through the protrusions, to facilitate air 
circulation in, and liquid drainage from, the spacing between the outer wall surface and 
the exterior cladding material; and 

wherein the protrusions have a conical shape (page 3, element A). 

Claim Rejections - 35 (JSC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 11 and 18 rejected under 35 U.S.C. 103(a) as being unpatentable over 
http://web.archive.Org/web/2001020201580/http://duragrid.com/. 

Regarding claims 1 1 and 18: Duragrid discloses the spacer as in the above 
claims, but does not expressly disclose the material the spacer is made of. However it 
appears from the disclosure of Duragrid that the spacer is made of a plastic material. 
Further applicant has disclosed various types of materials suitable for the spacer and 
has not disclosed that the claimed materials provide and advantage, solve a problem or 
are for a particular purpose. Therefore it would have been obvious to one of ordinary 
skill in the art at the time the invention was made in view of the disclose of Duragrid to 



Application/Control Number: 10/725,051 Page 6 

Art Unit: 3635 

make the spacer of plastic for its ease in manufacture and water resistance 
characteristics. 

Additionally it should be noted that claim 11 is considered a product-by-process 
claim. The patentability of the product does not depend on its method of production. 
Determination of patentability is based on the product itself. See MPEP 2113. If the 
product-by-process claim is the same as or obvious from a product of the same prior 
art, the claim is unpatentable even though the prior product was made by a different 
process. In re Thorpe, 111 F.2d 695, 698, 227 USPQ 964, 966 (Fed.Cir.1985). In this 
case the spacer of Duragrid appears to be made of plastic and injection moulding, and 
pouring moulding are obvious methods of producing a plastic product. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Jessica Laux whose telephone number is 571-272- 
8228. The examiner can normally be reached on Monday thru Friday, 6:30am to 
2:30pm (est). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Richard Chilcot can be reached on 571-272-6777. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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